FH LADH.H A SANCHEZ
| BLA 97- 88 Deci ded January 21, 1999

Appeal froma decision of the Taos Resource Area Manager, Bureau of
Land Managenent, rejecting color-of-title applicati on NVNVI 97076.

Afirned.

1. @lor or Qaimof Title: Generally--Qlor or dai mof
Title: Applications

Aclass 1 color-of-title claimrequires good faith and
peacef ul , adverse possession by a clai mant, his
ancestors or grantors, under claimor color of title
for nore than 20 years. The claimor color of title
nust be based upon a docunent which, on its face,
purports to convey the clained |and to the applicant or
the applicant's predecessors.

APPEARANCES WIliamW Sanchez, DO xon, New Mexi co, on behal f of
FH | adel fi a Sanchez.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

H | adel fia Sanchez has appeal ed froma Novenber 7, 1996, deci sion of
the Taos Resource Area Manager, Bureau of Land Managenent (BLM, rejecting
color-of-title application NVNVI 97076.

W Getober 22, 1996, WIlliamM Sanchez filed a class 1 application
wth BLMon behal f of his nmother, FHladel fia Sanchez, pursuant to the Qol or
of Title Act, as anended, 43 US C 8§ 1068 (1994), seeking title to 1.83
acres of land described as lot 53, sec. 35, T. 23 N, R 10 E, New Mxico
Principal Meridian (NN, Ro Ariba Gounty, New Mexi co. Sanchez based
her claimon four deeds: a Decenber 6, 1898, deed, fromMria A bi na Maes
to Rcardo Mrtinez for land which was |ater patented to Martinez as snal |
holding claim(SHO) No. 958, tract 1; a June 4, 1915, patent (No. 476229)
to Atanacio Marrtinez for SHC Nb. 5635 contai ning 5.728 acres in sec. 35, T.
23 N, R 10 E, NWM a January 7, 1957, Spanish Vérranty Deed 1/
transferring | and bordered by the river (the

1/ Both the Dec. 6, 1898, and Jan. 7, 1957, deeds are in Spani sh.
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Ro Gande Rver) on the north, by public land on the south, and by pri-
vate land identified by ower on the east and west fromQlilia M Mdina to
Maxi mni o Sanchez, &.; and a May 10, 1965, tax deed fromthe New Mexi co
Sate Tax Commissi on conveyi ng | and bounded on the north by the river, on
the south by the public land, on the east by |and owned by F. Martinez, and
on the west by land owned by A Martinez to Maxi mnio Sanchez, &., and
Fladel fia Sanchez, his wfe. 2/ She asserted that she first |earned that
she did not have clear title to the land in 1980 fromBLMsurveyors. Her
application also listed a trailer, a barn, and houses as i nprovenents on
the | and.

In a case profile dated Novenber 7, 1996, a BLMreal ty assi stant
anal yzed the color-of-title application and the acconpanyi ng deeds. She
concl uded that the two ol dest deeds related to private lands. In that
regard, she stated: "The Bureau of Land Managenent is not claimng the
private property and acknow edges the patents.” The May 10, 1965, tax
deed, she determined, negated any forner title to the | and descri bed
therein and initiated a newtitle. She further determned that, because
both the January 7, 1957, deed and the My 10, 1965, tax deed described the
sout hern boundary of the affected land as public land, the grantor and the
grantee knew or shoul d have known that the private land abutted public
land. She stated that the application would be rejected for failure to
neet the good faith and peaceful adverse possession requirenents of the
Mlor of Title Act, and that the parcel woul d be offered to Sanchez t hrough
adirect sale at the apprai sed val ue of $12, 000.

In his decision of the sane date, the Area Manager determined that the
original deeds submtted wth the application described private property
adjacent to the clained parcel wthin SHC No. 5635 and SHC No. 958, tract
1. He found that the tax deed for the private property broke the previous
chain of title and initiated a newchain, and that the tax deed s
identification of the southern boundary of the property as public donain
shoul d have put Sanchez on notice of the boundaries of her property. He
t heref ore concl uded that Sanchez had failed to satisfy the good faith and
peacef ul adverse possession prerequisites of the Glor of Title Act and
rejected her application. The Area Manager of fered Sanchez the option of
purchasi ng the parcel through a direct sale. She declined the offer by
letter dated Novenber 23, 1996, and appeal ed the decision to the Board. 3/

2/ The formentitled "Gonveyances Affecting Glor or daimof Title,"
filed as part of the color-of-title application, lists two additional
conveyances: one fromLuisita Mrtinez to Eduardo Martinez and the ot her
fromLuisita Mrtinez to Mctoriano Martinez, both dated My 18, 1987, but
the case file does not contain a copy of either conveyance.

3/ Athough on appeal Sanchez questions the fairness of valuing the
property at $12,000 for direct sal e purposes, the issue of the appropriate
val uation of the property is not properly before us in this appeal of the
denial of her color-of-title application.
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n appeal, WIliam Sanchez asserts that his nother has |ived on the
land for over 50 of her 86 years. He states the famly has pai d taxes and
pl aced i nprovenents on it, thinking they had ownership. He asserts that
"[w e have docunents stating said | and has been in our famly since 1898
when Presi dent Vdodr ow WI son deeded said | and to Atanaci o Martinez ny
grandfather.” (Satenent of Reasons at 1). He contends that the "BLM
survey | eft a sandw ch of |and between other property we have," and that
the land in question contains inprovenents built in the 1930's and 1940 s
including two houses, a barn, a corral, storage sheds, and a garage. He
explains that it would be a hardship of his nother were forced to | eave the
| and.

[1] The lor of Title Act, 43 US C 8§ 1068 (1994), sets forth the
requirenents that nust be net by a clainant in order to recei ve a patent
under the Act:

The Secretary of the Interior (a) shall, whenever it shall
be shown to his satisfaction that a tract of public |and has been
held in good faith and in peaceful, adverse, possession by a
claimant, his ancestors or grantors, under cla mor color of
title for nore than twenty years, and that val uabl e i nprovenent s
have been pl aced on such land or sone part thereof has been
reduced to cultivation, * * * issue a patent for not to exceed
one hundred and sixty acres of such | and upon the paynent of not
less than $1.25 per acre * * *,

The nethod for obtaining a patent outlined in subsection (a) of 43 US C §
1068 (1994) is known as a class 1 claam 43 CF. R 8§ 2540.0-5(b).

An applicant under the Glor of Title Act has the burden of proof to
establish to the Secretary of the Interior's satisfaction that the
statutory requirenents for purchase under the Act have been net. Heirs of
Hercul ano Montoya, 137 1 BLA 142, 147 (1996); John P. & Helen S Mnt oya,
113 IBLA 8, 13-14 (1990). The applicant nust establish that each of the
requirenents for a class 1 claimhas been net. Afailure to carry the
burden of proof wth respect to one of the elenents is fatal to the
application. See Heirs of Hercul ano Mntoya, supra; John P. & Hlen S
Montoya, 113 IBLA at 14, and cases cited.

As aninitial natter, we note that to the extent Sanchez is asserting
that she has actual title to the clained | and through a patent from Vodrow
Wl son, that issue is not properly raised in a color-of-title proceedi ng.
Heirs of Hercul ano Montoya, supra; Shirley & Pearl Vérner, 125 | BLA 143,
148 (1993). A-color-of-title applicant nay not contest Governnent
owlership of the land sought. Loyla C Wskul , 102 | BLA 241, 244 (1988),
and cases cited. Acolor-of-title applicant necessarily admts that title
totheland isinthe Lhited Sates since, by filing the application, an
appl i cant seeks to have the Lhited Sates convey actual title to him
Thus, an applicant cannot be heard to assert that color of title is based
on a patent fromthe Gvernnent because, if this were true, the applicant
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woul d possess actual title not color of title. Therefore, at |east as far
as adjudication of that application is concerned, the applicant is estopped
fromalleging ownership of legal titletothe land. Benton C CGavin, 83

| BLA 107, 109 n.2 (1984).

A color-of-title applicant nust showthat the | and now sought was hel d
by himor his predecessor-in-interest for the requisite statutory period
“under claimor color of title." 43 USC § 1068 (1994). A clai mof
title supporting a color-of-title application nust be based on an
instrunent froma source other than the Lhited Sates, which onits face
purports to convey the clained land. Heirs of Hercul ano Mntoya, 137 |BLA
at 148; Mabel M Sherwood, 130 IBLA 249, 250 (1994). The conveyance
docunent initiating the chain of title nust describe the | and conveyed wth
such certainty that its boundari es may reasonably be ascertai ned and nust
i ncl ude the land now sought under the color-of-title application. NMbel M
Sherwood, supra; Charles M Schwab, 55 IBLA 8, 11 (1981); Benton C Gavin,
41 1BLA at 270.

The 1898 deed describing | and patented as SHC No. 958 and the 1915
patent for SHC Nb. 5635 cannot formthe basis for Sanchez' color-of-title
appl i cation because they do not stemfroma source other than the Lhited
Sates. Furthernore, according to the naster title plat included in the
case file, these patents do not include |ot 53 but enbrace | and adj acent to
it onthe north and east between the lot and the Ro Gande Rver. The
1957 deed and the 1965 tax deed, which according to BLMenconpass private
land, do not on their faces describe the lands wthin lot 53 clai ned by
Sanchez and specifically state that public domain forns the sout hern
boundary of the deeded |ands. Sanchez has failed to neet her burden of
tracing her chain of title to an instrunent froma source other than the
Lhited Sates which on its face purports to convey the clained | and, and
her application nust therefore be rejected.

BEven if the 1957 and 1965 deeds di d adequat el y describe the | and
request ed, Sanchez' application neverthel ess fails because she has not
est abl i shed good faith, peaceful adverse possession for the requisite
20-year period. The May 10, 1965, tax deed interrupted the statutory
20-year period and initiated newtitle for purposes of deternning when
clamor color of title coomenced. As we have stated: "Tax title has
nothing to do wth the previous chain of title and does not in any way
connect itself wthit. It is abreaking up of all previous titles, |egal
and equitable.” Vdélter W Bender, 146 I BLA 134, 137 (1998). Because
Sanchez | earned that she did not have good title to the land in 1980, only
15 years after the issuance of the tax deed, she did not fulfill the
requi site 20-year period of good faith, adverse possession. See Felix F
Magil, 129 | BLA 345, 348-49 (1994), and cases cited; Gant F._and Jessie
Fern Wodward, 87 I BLA 118, 120 (1985). Accordingly we find that BLM
properly rejected her color-of-title application.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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